CASE SUMMARY CPC DECISION No. 1142/ 16 December, 2008

I. CONTENT OF THE COMPLAINT 

On the grounds of Article 36 (1) (3) of the Law on Protection of Competition (LPC)
 the Commission for Protection of Competition (CPC) instituted legal proceedings on investigating an alleged infringement of Article 18 of the LPC (repealed) committed by CEZ Bulgaria EAD, CEZ Distribution Bulgaria AD, CEZ Electro Bulgaria AD, CEZ Trade Bulgaria EAD, CEZ Laboratories Bulgaria EOOD, Thermoelectric Power Plant (TPP) Varna EAD on the market of public electricity supply and sale as well as on the markets of related activities on the territory of western Bulgaria. 

The proceedings have been instituted further to publications in the press and tip-offs from citizens. 

II. PARTIES INVOLVED 

A. The scope of activity of "CEZ LABORATORIES BULGARIA" EOOD /CEZ L/ embraces the following areas: conducting preliminary and follow-up inspections of electricity meters; conducting inspections of current measuring transformers, conducting inspections of voltage measuring transformers, providing services on the logistics of electricity meters and measuring transformers. The sole proprietor of CEZ L is CEZ a.s. Czech Republic. 

B. The scope of activity of "CEZ TRADE BULGARIA" EAD /CEZ T/ embraces the following areas: providing wholesale electricity trade services on the basis of a licence for electricity trade granted in accordance with the provisions of the Energy Act (EA), and carrying out any other activities provided that they are not forbidden by law. The sole proprietor of CEZ T is CEZ a.s. Czech Republic. 

C. The scope of activity of "CEZ DIRSTRIBUTION BULGARIA" AD /CEZ D / embraces the following areas: ensuring the reliable functioning of the distribution network (consisting of MV, LV and HV electricity power lines and electricity systems) for transmission and distribution of electric power to customers connected to the network in the area serviced by the distribution company, provided that it has obtained and maintained a valid licence for distribution of electricity within the respective area; supplying and selling electricity to the customers connected to the distribution network in the respective area; maintaining the facilities and installations in compliance with the respective technical requirements; maintaining and developing auxiliary networks; ensuring uninterrupted electricity supply and high quality of the electricity provided, other services. 33 % of the capital of the company is owned by CEZ a.s. Czech Republic and 67% by the Ministry of Economy and Energy. 

D. The scope of activity of "CEZ ELECTRO BULGARIA" AD /CEZ E / embraces the following areas: providing public electricity supply in compliance with the provisions of the Energy Act (EA) on the basis of a licence for public supply of electricity and in conformity with the terms of the licence. 67% of the capital of the company is owned by CEZ a.s. Czech Republic and 33 % by the Ministry of Economy and Energy. 

E. The scope of activity of "TPP VARNA" EAD embraces the following areas: generating electricity and heat, transmitting and distributing heat. The sole proprietor of the capital of TPP VARNA EAD is CEZ a.s. Czech Republic.

F. The scope of activity of "CEZ BULGARIA" EAD /CEZ B / embraces the following areas: providing trade counselling, purchasing and sale of facilities and materials as well as carrying out any other activities provided that they are not forbidden by law. The sole proprietor of the capital of CEZ B is CEZ a.s. Czech Republic. 

III. FACTS

1. In view of the evidence collected on the case, including the information provided by the State Energy and Water Regulatory Commission (SEWRC), the CPC has established the following: 

· CEZ D is responsible for managing and developing the electricity distribution network as well as for ensuring uninterrupted electricity supply and high quality of electricity provided to the customers in western Bulgaria. The company has been granted a licence for „electricity distribution” within a geographically limited area. 

· CEZ L is responsible for the preliminary and follow-up inspection of commercial metering devices (CMD) that take readings of the quantity of consumed electricity. The company does not perform any activities which are subject to licensing pursuant to the provisions of the Energy Act. 

· CEZ Е is responsible for supply of electricity to the customers connected to the electricity distribution network in western Bulgaria. The company has been granted a licence for public supply of electricity issued by the SEWRC. The company does not perform any activity under its licence for electricity trade. 
2. Facts related to the new prices introduced by CEZ Group for restoration of electricity supply after adjustment of outstanding dues
The distribution company has taken actions on the suspension of electricity supply for outstanding dues for consumed electricity at the request of the supplier of last resort. 

The restoration of suspended electricity supply is provided by the distribution company as an additional service. The price of this service is set by the company in its price-list of additional services. 

On the basis of a decision adopted on 6 October 2008, the SEWRC approved utmost prices for electricity distribution companies. The companies had a period of one month to submit price-lists that comply with those prices. CEZ Group has appealed the adopted protocol decision. 

On 7 October 2008 the SEWRC granted the CEZ Group a modified licence for electricity distribution. 

3. Facts related to the right of CEZ L to conduct accuracy inspection of electricity meters owned by companies within the CEZ Group in Bulgaria 

By an Order of the Chairperson of the State Agency for Metrology and Technical Surveillance (SAMTS) CEZ L has been authorized to conduct preliminary and follow-up inspections of electricity meters. 

4. Facts related to the suspension of electricity supply 

Information has been provided by Pravets Municipality, CEZ D and CEZ E with regard to the suspension of electricity supply on the territory of the municipality for 2008. 

5. Facts related to the quarterly reading of consumed electricity supply introduced and implemented by CEZ Group Bulgaria

The proposed amendments to the General Conditions (GC) of the contracts for transmission of electricity through the electricity distribution network of CEZ D were approved by a decision the SWERC. According to these amendments, the transition from a one-month to a quarterly reading of commercial metering devices (CMD) shall be effective as of 1 January 2008 and the company shall be responsible for informing the customers about the change in meter-reading period and schedule in advance. 

IV. RELEVANT MARKET

Electricity is an extremely flexible form of energy which can be used in almost all economic sectors, in the community and in households. Electricity is generated in electric power stations through the processing of primary energy sources such as coal, nuclear fuel, water potential, etc. 

Electric power can replace almost all products that comprise the consumer energy market, as this interchangeability is more dynamic in residential consumption compared to business consumption. 

The interchangeability of domestic energy sources has to do with the existing competition on the market among electricity and energy sources such as coal, briquette, wood, natural gas, propane-butane, naphtha, and heat energy. 

The whole process from the production of electricity to its delivery to end customers is structured on a vertical principle and includes the following activities: electricity generation, electricity transmission, electricity distribution, public electricity supply, supply of electricity from suppliers of last resort, electric power systems management and electric power trade. 
In regulating a licensing regime the Energy Act has grouped the activities in the energy sector, in practice and from a legal point of view, in different groups. Thus different sub-markets have been formed. 

The scope of the present legal proceedings covers activities carried out by the companies within CEZ Group Bulgaria related to supply of electricity at regulated prices, electricity distribution and follow-up inspection of commercial metering devices (CMD). CEZ, B, CEZ T and TPP Varna have to be excluded from the discussion of the relevant market, as their behaviour on other markets is not considered relevant to the present discussion. 

1. Supply of electricity from suppliers of last resort 

The first relevant product and geographic market has been defined by the CPC as supply of electricity from suppliers of last resort (at regulated prices) to customers in the regions specified in Annex 1 of the Licence for public electricity supply (of 29 November 2006) granted to CEZ E. 

2. Electricity distribution 

The second respective product and geographic market has been defined by the CPC as distribution of electricity to customers in the regions described in Annex № 1 of the Licence for electricity distribution (of 13 August 2004) granted to CEZ D.

3. Conducting of follow-up inspection of commercial metering devices (CMD) 

The third relevant product and geographic market includes the preliminary and follow-up inspection of the commercial metering devices (CMD) owned by CEZ D and covers the area serviced by the distribution company. 

Although CEZ D does not participate in the relevant market, the CPC has reached the conclusion being, on the strength of its ownership of the commercial metering devices (CMD), the only company authorized to commission the follow-up inspection of electricity meters, it controls in practice the access to the functionally related market of follow-up inspection of commercial metering devices (CMD).

Participants in the relevant market. Market shares.

The companies which, on the strength of a contract with CEZ D, have the right to conduct follow-up inspection of commercial metering devices (CMD) owned by the electricity distribution company in the period June-November 2008 are: CEZ L (2 720 inspections – market share of 72,5%); „ЕMSIST - 6” OOD (1 032 inspections – market share of 27,5%). 

In the course of the investigation the CPC has established the presence of administrative, legal (a licence in accordance with the Energy Act), structural and contractual barriers to entry in the relevant markets. 

V. LEGAL ASSESSMENT 

On the grounds of §6 of the Transitional and Final Provisions of the new Law on Protection of Competition (LPC) since the present proceedings have been instituted before the entry into force of the new Law, they have to be completed in accordance with the provisions of the repealed law. 

With regard to the applicability of Article 82 of the Treaty establishing the European Community (the EC Treaty)

In view of the fact that the relevant markets on which the companies within the CEZ Group operate are regional, Article 82 of the EC Treaty cannot be applied to the present proceedings since the requirement of Article 3 (1) of Regulation (EC) 1/2003 for the alleged behaviour to take place in the framework of the common market or on a considerable part of it has not been met. 

With regard to Article 17 of the LPC (repealed) 

CEZ D and CEZ E have actual monopoly with regard to the activities for which they have been granted licences by the SEWRC, and the prohibition against abuse of dominant position pursuant to Article 18 of the LPC (repealed) is in principle applicable to their behaviour on the relevant markets. 
With regard to Article 18 of the LPC (repealed)

1. With regard to the signals for abuse of imposing new prices for restoration of electricity supply suspended after adjustment of outstanding dues
Until 30 July 2008, the price of the service „restoration of suspended electricity supply” from an electricity meter board or a safety device amounted to 10, 80 BGN, from a pole – to 27, 96 BGN, and through an operative switch over – to 168, 96 BGN. After the price of the service was increased (as of 1 August 2008) the restoration of suspended electricity from an electricity meter board or a safety device is executed at a price of 40, 06 BGN, form a pole – at the price of 47, 44 BGN, and the price of restoration of suspended electricity supply through an operative switch over remains the same - 168,96 BGN.

As reasons for increasing the price of the service CEZ D has pointed out the fact that the prices of services have not been updated since 2005 and that since that inflation has been accumulated. 

The verification of costs included in the prices for restoration of suspended electricity supply, shows that the same types of costs have been calculated for the three way in which suspended electricity supply can be restored – for labour, mechanization, fuel, materials, profit. 

With a view to the above, it does not make much sense from an economic point of view to increase the price for restoration of suspended electricity supply from an electricity meter board, a safety device, or a pole while preserving the price for restoration of electricity supply through an operative switch. The price for the last service remains unchanged and it is not proportional to the relevant cost increase which has been reflected in the new prices of the services for restoration of electricity supply from an electricity meter board/ a safety device or from a pole. 

In comparing the presented breakdown of costs included in the prices before and after the increase of the price for restoration of suspended electricity supply, the CPC has established that the new prices for restoration of suspended electricity supply (effective of 1 August 2008) are not well-grounded from an economic point of view since the price increase is not proportional to the relevant costs increase. In this way, the company can realize higher incomes since the customers cannot receive the same service from a competitor of CEZ D. At the same time, in view of the importance of electricity and its multiple uses, consumers cannot restrain from electric supply and are forced to pay the imposed prices, even if they are economically unreasonable. 

In view of the above, it can be concluded that CEZ D has taken advantage of its dominant position though imposing prices in the meaning of Article 18 (1) of the LPC (repealed). 

2. With regard to the statements and signals for: collecting money on the basis of advance payments through the introduction of a quarterly reading of consumed electricity; collecting money on the basis of an electricity consumption estimate and imposing interest on each outstanding monthly bill without a court decision.

2.1. As far as the first two statements are concerned 
In accordance with the General Terms, the electricity price paid by the customer consists of two components – a supply price and a distribution price for the transmission of electricity through the electricity distribution network. The electricity price is paid once per month, as the supply price and the distribution price are regulated by the SWERC. 

In accordance with the General Terms, the customer shall pay to the seller the due amounts for the distribution of supplied electricity within the set deadlines and in the manner specified in the contracts for sale. The customer shall pay to the seller the due amounts for the transmission of electricity through the distribution network once per month on the basis of an agreed schedule. 

The General Terms of both companies have envisaged monthly payments for the supply price and the distribution price. At the same time, the reading of actually consumed electricity is done once every three months. 

The payment for the two months for which there is not reading of electricity meters is made through even monthly instalments which are calculated on the basis of actually consumed electricity for the previous reading period, the amount of consumed electricity throughout the same period of the previous year as well as the distributed amount of consumed electricity for the same consumption period of the previous year. 

The adjusted bill amount is calculated once the indications of the commercial metering device (CMD) have been read and equals the value of actually distributed amount of electricity subtracted from the total amount of the even monthly instalments. 

After the introduction of the quarterly electricity meter reading, the customers are billed every month on forecast consumption basis taking into account the fact that the size of their monthly instalment is determined on the basis of consumed electricity for previous periods. 
With a view to observing the principle of ensuring the interests of consumers, electricity has to be paid after the readings of the electricity meter have been taken. As far as the quarterly reading of electricity meters is concerned the billing period shall cover the respective three months. 

The quarterly reading of electricity meters does give customers the opportunity to keep up with and control their electricity consumption and track the amount of resources they have at their disposal since they are not aware of the amount of their outstanding dues. 
The introduction of quarterly reading of electricity meters while preserving the monthly billing saves costs for reading of electricity meters and can be only in the interest of energy companies. 

In addition to the lack of clarity with regard to the actually consumed electricity as well as with regard to the amount of the actual amount of the outstanding due, an opportunity has been created for the companies to receive interest free credits from customers when they pay higher monthly instalments for the first two months of the quarterly period when their electricity meters are not read. 

The imposition of a quarterly reading of electricity meters by means of the General Terms shall be regarded as a unilateral imposition of unfair trading conditions by companies enjoying dominant position in the meaning of Article 18 (1) of the LPC (repealed). 

In the General Terms of their contracts for sale both the distribution company and the supplier of last resort have envisaged monthly instalments of the due payments for electricity supply and electricity distribution, while at the same time imposing quarterly reading of consumed energy. As a result, they have to take on responsibility for imposing unfair trading conditions. 

2.2. With regard to the statement that CEZ collects an interest without a court decision 

In accordance with the General Terms of CEZ E, a customer who does not manage to pay the amount due prior to the set deadline will be charged interest for delay to the amount of the statutory interest for each day of delay. 

The general rule for obligation for interest in case of non-performance of a monetary obligation
 has been reproduced in the General Terms of CEZ E and relates to fixed amount payments (established in terms of grounds for payment and size of payment) and due payments. As far as the quarterly electricity meter reading is concerned, even if the consumed electricity can be regarded as constituting the grounds for the payment, the monthly instalments for the first two months of the quarterly period cannot be regarded as constituting the size of the payment since they have been calculated on a forecast consumption base and not on the basis of actually consumed electricity. 

In this sense, the due payments for the first two months of the quarterly period, which are not based on the reading of electricity meters, have not been established by size and therefore it is considered inappropriate for an interest to be calculated on them. An interest shall be calculated only on the adjustment bill, issued in the end of the third month after taking the reading of the electricity meter. 

The CPC adopted a decision that in view of the quarterly reading of electricity meters it was not appropriate for an interest to be calculated on the bills of the first two months of the quarterly period and that the calculation of such an interest shall be considered an imposition of unfair trading condition by CEZ E pursuant to Article 18 (1) of the LPC (repealed). 
3 With regard to the statement of commissioning to CEZ L the follow-up inspection of electricity meters owned by CEZ D

Pursuant to the Measurements Act (MA), CEZ D is responsible for declaring and submitting the commercial metering devices for follow-up inspection to the Bulgarian Metrology Institute or to a person chosen by them who is authorized to make inspections. The company has decided to commission the conducting of follow-up inspection of electricity meters to CEZ L and „EMSIST – 6” OOD. 

CEZ L carries out activities on initial and follow-up inspections of electricity meters and services related to preparing the installation of electricity meters in the network. At the same time the installation, maintenance, reading and control over the commercial metering devices are activities imputed as obligations to CEZ D in its capacity as distribution company. What is more, pursuant to the Energy Act the commercial metering devices used for measuring electric power are owned either by the transmission or by the distribution company depending on the network in which they are installed. 

It was established that CEZ L and CEZ D belong to one and the same economic group. This means that one and the same person has joint control over the two companies. The participation of the two companies in the economic group of that person presupposes the existence of a common trade policy and the pursuing of a single strategy encompassing all markets on which the companies within the group participate despite the fact that they have to be treated as separate entities form a legal and organizational point of view. For the purposes of the LPC the extent of relatedness between CEZ L and CEZ D also has to be taken into consideration. The two companies are not economically independent from each other. Thus, as a result of the commissioning, both the inspection and the activities related to the practical use of CEZ’s electricity meters are carried out within one and the same economic unit. Thus the economic group is given the opportunity to exert joint control, influence and coordination of the conditions in which these activities are implemented. 

The CPC has reached the conclusion that the very choice of a company within the same economic group, commissioned to provide the service „follow-up inspection of electricity meters”, cannot ensure that the company will perform the inspection in an objective and impartial manner. 

It is also important that the customers are not given the right to choose among a number of other companies that provide the service of follow-up inspection of electricity meters, thus ensuring the objectivity of the inspection. 

Taking advantage of its actual dominant position on the market of the service “electricity distribution” CEZ D has the opportunity to unilaterally dictate the conditions of offering of the service “follow-up inspection of electricity meters” on the functionally related market. 

Through authorising a company within its economic group to conduct the inspections of electricity meters used in its network which, as it was pointed out earlier, does not provide guarantees to customers that those control functions will be performed in an objective manner. At first, the distribution company hinders the access to this related market of potential competitors as long as the follow-up inspection can be performed only by the persons authorized by CES, who at this point are only two of all existing laboratories. 

In view of the above arguments, the CPC has reached the conclusion that the authorisation shall be considered an abuse of dominant position on the part of CEA D on the market of electricity distribution, which reflects on the functionally related market of follow-up inspection of the working order of electricity meters, in terms of limiting the trade of the latter, in the meaning of Article 18 (2) of LPD (repealed), as a result of which this behaviour shall be terminated. 

4. With regard to the suspension of electricity supply 

On the strength of the licence for distribution of electricity supply granted to CEZ D, the company is responsible for managing, maintaining and developing the existing electricity distribution network. In addition, it is responsible for ensuring the uninterrupted distribution and the quality of electricity in the network, within the area covered by the licence. 

The Energy Act explicitly regulates the circumstances under which the obligation for provision of uninterrupted electricity supply may be violated, and specifies the situations in which the operators are obliged to give prior notification of producers and customers with regard to the start and duration of interruption or limitation of electricity supply. 

The CPC has established that many of the planned or unplanned interruptions of electricity supply have taken place under circumstances and have followed schedules different from those specified in the Energy Act. 

No evidence has been provided that any of the circumstances pursuant to the provisions of the Energy Act were in place and that those circumstances actually led to the need for interruption of electricity supply. 

The introduction of a prior notification regime poses the requirement of notifying customers about the start and duration of electricity supply interruption. It is only through strict observance of all the requirements of this regime that the obligation for uninterrupted electricity supply can be violated. The CPC has established that the distribution company has not duly notified customers and has executed planned electricity supply interruptions thus infringing the provisions of the Energy Act. 

CEZ D has not specified the exact reason which led to the occurrence of an emergency situation and which called for the interruption of electricity supply. Thus an agreement has been reached that the unplanned interruptions should be considered an unjustified interruption of the electricity supply service. 

The evidence collected in the course of the investigation shows that electricity supply was interrupted almost every day, as many of the interruptions had duration of 3 to 10 minutes. From an objective point of view, the large number of electricity supply interruptions indicates that the network is in a poor condition, and that it has been inappropriately maintained by the licensee. 

The quoted circumstances also pertain to the company’s future plans with regard to repair works and investments. At the same time, the numerous cases of interruption of electricity supply are indicative of the ineffectiveness of the measures taken by the company under its Investment Programme (implemented till 2008), which have failed to ensure the provision of a service of the required quality. 

In view of the above, the CPC has reached the conclusion that the company has failed to perform its obligation for ensuring an uninterrupted supply and quality of electricity. At the same time, the customers have to pay for a service which does not meet the required criteria for quality and reliability of supply. What is more, they have to tolerate the poor quality of the service and to fulfil their obligation to pay their electricity bills under the threat of a permanent suspension of electricity supply as a sanction – a warning that is part of each bill they receive. 

In view of the above, the CPC has reached the conclusion that through its actions related to violating the procedure for planed and unplanned interruptions of electricity supply, CEZ D impairs the interests of customers in violating the prohibition of Article 18 (2) of the LPC, to the extent to which this is an exploitive abuse in which instead of providing a high quality service, the company limits the technical development of the latter to the prejudice of customers. 
In determining the amount of the pecuniary sanction for the infringements committed by companies, the CPC uses the methodology it adopted pursuant to the LPC. Taking into account the gravity and duration of the infringements as well as the fact that they were committed by actual monopolists on the relevant markets, the CPC has qualified the above mentioned infringements as extremely grave. 

With regard to the conditions imposed by CEZ E in the inspection of electricity meters, the aggravating circumstance that the infringement affects the interests of a broad circle of people (both customers, who are not given the opportunity to choose a laboratory for electricity meter inspection, and potential rivals on the market of CEZ L) has to be taken into account. That’s why the lowest amount of the sanction has to be increased. 

6. By Decision No. 1142/ 2008 the CPC: 

1. imposed a pecuniary sanction to the amount of 200 000 BGN on CEZ Distribution Bulgaria AD for infringing Article 18 (1) of the LPC (repealed) through imposing prices for restoration of suspended electricity supply. 

2. imposed a pecuniary sanction to the amount of 300 000 BGN to CEZ Distribution Bulgaria AD for infringing Article 18 (1) of the LPC (repealed) through imposing unfavourable conditions in introducing the quarterly reading of electricity meters. 

3. imposed a pecuniary sanction to the amount of 100 000 BGN on CEZ Distribution Bulgaria AD for infringing Article 18 (2) of the LPC (repealed) through restricting to customers’ disadvantage the trade in the inspection of electricity meters.

4. imposed a pecuniary sanction to the amount of 200 000 BGN on CEZ Distribution for infringing Article 18 (2) of the LPC (repealed) through non-performance of its obligation to ensure uninterrupted electricity supply thus posing restrictions to customers’ disadvantage with regard to technical development. 

5. ruled on the termination of infringements under pp 1, 2, 3, 4 and 5 of its Decision. 

� Repealed, SG Issue 102 of 28 November 2008. Pursuant to § 6 of the Transitional and Final Provisions of the LPC (promulgated SG Issue 102 of 28 November 2008), the proceedings before the Commission pending at the time of entry into force of this law, shall be completed in accordance with the existing procedure.


� Pursuant to Article 86 of the Obligations and Contracts Act in case of non-performance of a monetary obligation the debtor shall owe damages to the amount of the interest determined by operation of law from the date of default. 





